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DEFINITIONS
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DEFINITIONS

 Status
 = the rights the person has 

while in the U.S.
 H-1B = right to work

 F-1 = right to attend school

 J-1 = right to perform research

 Lawful Permanent Resident

 A person may have only 1 
status at a time.

 Shown on the I-94 Card.

 Visa
 = a “ticket” into the U.S.

 Suggests the status you want 
once admitted to the U.S.

 There are “immigrant” visas, 
as well as “nonimmigrant” 
visas.

 Does not guarantee 
admission.

 A person may have more than 
1 unexpired “nonimmigrant” 
visa at a time.
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DEFINITIONS

 Permanent Residence Process

 The process required to change a person from 

nonimmigrant to immigrant status.
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DEFINITIONS

 Immigrant Intent

 The intention to reside indefinitely 

(permanently) in the U.S. 

 Not all nonimmigrant statuses allow you 

to pursue permanent residence:

 J-1, F-1 nonimmigrants may not have 

“immigrant intent”.

 Certain work toward permanent residence can 

be done, but visa status must be changed 

before “real” filing submitted to USCIS
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DEFINITIONS

 Lawful Permanent Resident

 = “Immigrant” or “greencard holder.”

 Holds a “greencard”
 Also called a:

 Permanent Resident card, 

 Alien Registration card, 

 Form I-551 card.

 May participate in “general labor market.”
 May work anywhere.

 Must pay taxes on same basis as US citizen on 
worldwide income.

 Males between 18 and 45 must enroll in Selective 
Service (US armed forces draft).
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AGENCIES
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AGENCIES

• U.S. Citizenship and Immigration 
Services

•Decides permanent residence petitions
USCIS

• Department of Labor
•Decides Labor Certification applications

•Issues “Prevailing Wages”
DOL

• Department of State
•Operates Embassies and Consulates

•Calculates “Visa Priority Dates”
DOS

9

*The Immigration and Naturalization Service (INS) ceased to 

exist in 2003; it was replaced by the DHS.

2
/1

5
/2

0
1
1



PROCESS
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OVERVIEW OF PROCESS

USCIS I-140
Petition

• Asks USCIS to 
agree that you 
qualify as a 
certain category of 
immigrant

USCIS I-485
Application

• Asks the USCIS to 
change you from 
a nonimmigrant to 
an immigrant
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PRIORITY DATES AND BACKLOGS
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COUNTING IMMIGRANTS

 The USA limits the number of foreign nationals who 

may become permanent residents each year.

 Limits the number of “immigrant visas” available each 

fiscal year.

 For tracking purposes, one “immigrant visa” is 

allocated for each greencard issued.

 Does not “count” spouses and children.
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PREFERENCE CATEGORIES

 Worldwide immigration to the U.S. is limited based on 
“Preference Categories.”

 Preference Categories organize how much or how little the 
US “prefers” a certain type of immigrant, according to:
1. Basis for permanent residence,

 Employment (skills) versus Family

and

2. Sub-groups of more or less desirable immigrants
 In “Employment-Based” situations, the USA “prefers” immigrants 

with more skills over immigrants with fewer skills.

 In “Family-Based” situations, the USA “prefers” immigrants with 
closer family ties over immigrants with fewer ties.

 US law describes 5 “EB” categories of workers who may 
immigrate to the U.S. on the basis of their professional 
skills or employment.
 Abbreviated as EB-1, EB-2, EB-3, etc.
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PREFERENCE CATEGORIES

Preference Category Type of Fermilab Worker

EB-1

(First Preference) 

•Individual with extraordinary ability in 

the sciences

•Outstanding Researcher

EB-2

(Second Preference)

•Advanced Degreed Professional

•Individual with Exceptional Ability in 

the sciences

•“Schedule A Group II” Exceptional 

Ability”

EB-3

(Third Preference)

Individual with a Bachelor’s Degree 

related to the job
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WORLDWIDE IMMIGRATION

 The USA also limits immigration by restricting 

the total number of immigrants that enter the 

U.S. from each country.

 Based on country of birth.

 Current citizenship is irrelevant.

 An immigrant can “claim” the spouse’s country of birth.

 This is called your “country of chargeability”.

 No more than 7% of total immigration each fiscal year can 

be from a given country.
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COUNTING IMMIGRANTS

 The Department of State (DOS) is responsible for 

monitoring yearly immigration.

 Follows the government fiscal year (October 1 to 

September 30)

 Each October 1, there is a new “release” of immigrant 

visas for the year.

 DOS must 

 Balance new availability against “backlogged” immigrants who 

filed before the current fiscal year but still await greencards.

 Anticipate new filings that will be made through the fiscal year 

by individuals of different skill levels and birth countries.
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COUNTING IMMIGRANTS

 DOS publishes a “Visa Bulletin”.

http://travel.state.gov/visa/bulletin/bulletin_1360.html

 Lists the availability of immigrant visas based on

 The different immigrant bases (Employment or Family)

 Different preference categories (EB-1, EB-2, EB-3, etc.), and 

 Different countries of chargeability.

 Issued in the middle of each month.

 Forecasts what will be available the next month.
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 The current bulletin is 

listed here.

 Charts showing “cut-off 

Dates” for countries with 

backlogs are shown here.

VISA BULLETIN
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 This section describes what kind of immigrant is included in the Preference 

Category.

VISA BULLETIN

2
/1

5
/2

0
1
1

20



VISA BULLETIN
 The online chart shows the availability or “Cut-off Dates” of immigrant visas.

 2A = Advanced Degreed

 2B = Exceptional Ability

 “Other Workers” are unskilled laborers.
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VISA BULLETIN

 “C” = “Current”

 There is no backlog.

 There will be no additional no delay in processing your case for 

immigration, beyond the “normal processing time” for the 

USCIS.
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VISA BULLETIN

 A Date means there is a backlog.

 The date = the “Cut-Off Date” for that Preference 

Category.

 More people from country have applied to immigrate than is 

permitted within a given fiscal year.

 Permanent Resident cases with Priority Dates that are the 

same or earlier than the listed “Cut-Off Date” may be 

processed for immigration.

 Cases with Priority Dates after the listed Cut-Off Date cannot

be processed. 

 They must wait until their Priority Date “becomes current” 

(becomes the same or earlier than the Cut-Off Date).

Priority Date ≤ Cut-Off Date
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EXAMPLE #1

 Daisy has a permanent residence case with a Priority 
Date of December 1, 2006.

 Her permanent residence case is in the “Second” 
category for employment-based permanent residence. 
(EB-2)

 She was born in India. She has just married a 
Canadian citizen (“All Other”).

 EB-2 India has a “cut-off date” of May 8, 2006.

 EB-2 “All Other” is “current”.

 The best “country of chargeability” = Canada.

 There is no backlog in her situation. 

 This means that the USCIS will process her petition 
and application within their normal processing times.
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EXAMPLE #2

 Donald has a permanent residence case with a Priority 
Date of December 1, 2003.

 He was born in Mexico. He is married to an Indian citizen.

 His permanent residence case is in the “Third” category for 
employment-based permanent residence. (EB-3)

 EB-3 Mexico has a “cut-off date” of July 8, 2003.

 EB-3 India has a “cut-off date” of February 22, 2002.

 The best “country of chargeability” = Mexico.

 Donald must wait before he can file his I-485 Application:

 Donald cannot file his Form I-485 application until the EB-3 
Category has a Cut-Off Date of 01-Dec-2003 or later.

 USCIS will not issue the greencard unless the EB-3 
Category has a Cut-Off Date of 01-Dec-2003 or later.
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EXAMPLE #2

CONTINUED

 Donald has a permanent residence case with a Priority 

Date of December 1, 2003.

 His “country of chargeability” = Mexico. EB-3 Mexico 

has a “cut-off date” of July 8, 2003.

 From July 8, 2003 to Dec. 1, 2003 = ~5 months.

 This does NOT mean that Donald has only 5 months to wait!

 Visa availability might advance or “retrogress” based on:

 Overall current usage (the number of filings that are occurring 

right now in each Category)

 Past usage, and 

 Anticipated usage (are there global events that might result in 

higher-than-normal filings)
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MONITORING THE STATUS OF

YOUR PAPERWORK
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MONITORING THE STATUS OF YOUR

FILING

 When you file anything 
with the USCIS, you get 
a receipt:

 Indicates the Form for 
which this receipt is 
being issued.

 Lists the “Receipt 
Number”

 Confirms the Priority 
Date

 Confirms the general 
Preference Category 
 EB-1, EB-2 or EB-3, etc.

 The Service Center that 
is processing the case.
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MONITORING THE STATUS OF YOUR

FILING

 You can monitor the status of the petition or application online.
 Go to www.uscis.gov.

 Enter the “Receipt Number” without spaces under “Case Status”
 E.g. LIN1100012345

 Click on “Check Status”
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MONITORING THE STATUS OF YOUR

FILING

 The I-140 petition is “descriptive”.
 It does not give you a specific right or benefit.

 It confirms that you are (or are not) a specific category of 
immigrant.

 The I-485 Application gives you a real benefit.
 It changes your immigration status to Lawful Permanent 

Resident.

 I-140 petitions can be filed at any time.

 I-485 applications can be filed only if an “immigrant visa” is 
available.
 Your Category either must be “current,” or the “Cut-Off Date” 

must be the same or later than your Priority Date.

Describes your 
immigrant 
category

Form 

I-140

Changes your 
status to LPR

Form 
I-485
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MONITORING THE STATUS OF YOUR

FILING

 It is possible to file both the I-140 petition and the I-
485 Application at the same time.
 Called “concurrent” filing.

 This happens only if there is an immigrant visa 
immediately available at the time of filing.

 Can sometimes slightly speed overall processing of 
the paperwork.

 Even if the I-485 is filed, it will not be approved 
unless there is, at the time the file is ready for 
approval, an immigrant visa still available for the 
Category.

Describes your 
immigrant 
category

Form 

I-140

Changes your 
status to LPR

Form 
I-485
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PROCESSING TIMES

 The USCIS posts “processing times” online at 
www.uscis.gov. 
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PROCESSING

TIMES

 Go to “Service 

Center” and 

select the 

Service Center 

where your 

case is being 

processed.
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PROCESSING TIMES

 Lists the 

average 

timeframe for 

cases within 

each Category.

 Based on past 

processing –

does not 

accommodate 

changes in 

staffing or other 

events that 

might affect 

current 

processing.

 Your case 

might be faster 

or slower than 

average.

Add the time listed (4 months) to the “date received” for your case, as indicated on 

your Receipt, to see if your case is taking longer than the average processing time.
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THE PREFERENCE CATEGORIES
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PREFERENCE CATEGORIES

Preference Category Type of Fermilab Worker

EB-1

(First Preference) 

•Individual with extraordinary ability in 

the sciences

•Outstanding Researcher

EB-2

(Second Preference)

•Advanced Degreed Professional

•Individual with Exceptional Ability in 

the sciences

•“Schedule A Group II” Exceptional 

Ability”

EB-3

(Third Preference)

Individual with a Bachelor’s Degree 

related to the job
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FIRST PREFERENCE CATEGORY
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EXTRAORDINARY ABILITY

 For individuals with “Extraordinary ability” in the sciences. 

 Must show that:
 You are “…one of that small percentage who have risen to the very 

top of the field of endeavor…”  

 You have “sustained” national or international acclaim 
 National or international acclaim on more than one occasion

 Acclaim existed in the past and continues to exist at the time of filing.

 Your achievements have been recognized in the field of expertise.

 The law sets out 9 ways to show “Extraordinary Ability.”
 You must show you satisfy at least 3 of these in your petition.

 More is better!

 The Fermilab internal process of preparing an Extraordinary 
Ability petition is at http://wdrs.fnal.gov/visas/first_pref.html. 

More detailed information about this type of petition will 

be provided in March UEC Immigration Presentation.
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EXTRAORDINARY ABILITY

 You may “self-file” an Extraordinary Ability I-140 

petition.

 Does not require that you have an offer for 

“permanent employment” in the United States.

 But you must show that you will “continue work in 

the area of expertise.”  
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OUTSTANDING RESEARCHERS

 For individuals who are “outstanding researchers”. 

 Must show that:
 You are “…recognized internationally as outstanding…”

 You have at least 3 years of experience in teaching and/or research, and

 You have an offer of “permanent” employment in the U.S. doing research in 
your field.

 The law sets out 6 ways to show you are an Outstanding 
Researcher.
 You must show you satisfy at least 2 of these in your petition.

 More is better!

 See http://wdrs.fnal.gov/visas/outstanding.html for more information.

 The Fermilab internal process of preparing an Outstanding 
Researcher petition is at http://wdrs.fnal.gov/visas/first_pref.html. 
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FILING YOUR EB-1 PETITION

 All “EB-1” categories are “current.”

 The Form I-140 petition may be filed concurrently 

with the Form I-485 Application.

 Your priority date is the date on which your Form I-

140 petition is filed with the USCIS.
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SECOND PREFERENCE CATEGORY
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ADVANCED DEGREED PROFESSIONAL

 For situations where:

 You are a member of the “Professions”.

 Engineer, scientist, doctor, lawyer, etc.

 You have an offer for a “permanent” job,

 That job requires an education above that of a bachelor’s 

degree (i.e. Master’s or PhD), and

 You have the required higher level degree.

 This is useful for individuals who cannot document

that they are “extraordinary” or “outstanding”.
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EXCEPTIONAL ABILITY

 There are TWO types of immigration filings for 

people with “Exceptional Ability:”

 “USCIS” Exceptional Ability

 Defined by the “Immigration” Code of Regulations (8. C.F.R. 

Section 204.5)

 “Schedule A, Group II” Exceptional Ability

 Defined by the Department of Labor’s Code of Regulations 

(20 C.F.R. Section 656.15(b)).

 These are different in terms of requirements, 

substance and procedure!
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“USCIS” EXCEPTIONAL ABILITY

 Individuals must show:

 … “a degree of expertise significantly above that ordinarily 

encountered in the sciences, arts, or business,” and

 An offer of “permanent” employment in the U.S. to work in 

the field of your exceptional ability.

 Immigration law sets out 6 ways to show you are 

“exceptional.”

 You must include 3 of these in your petition.

 More is better!

 If you have an advanced degree, qualifying as an 

“advanced degreed professional” is much easier than 

qualifying as a person with “USCIS” exceptional 

ability.
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“DOL” EXCEPTIONAL ABILITY

 Individuals must show that:
 They have “…current widespread acclaim and international 

recognition …” and have received “internationally recognized 
prizes or awards for excellence;” and

 Their work during the past twelve months required, and the 
intended work in the USA will require, exceptional ability.

 Department of Labor’s law sets out 7 ways to show you are 
“exceptional.”
 You must include 2 of these in your petition.

 More is better!

 The “Schedule A, Group II” Exceptional Ability is “on par 
with” the EB-1 Extraordinary Ability category.
 It is equally difficult to demonstrate “DOL” exceptional ability 

than it is to demonstrate “extraordinary ability” for the EB-1 
category.

 It is more difficult to demonstrate “DOL” exceptional ability 
than to demonstrate “USCIS” exceptional ability.
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LABOR CERTIFICATION

 EB-2 petitions usually must be accompanied by 
“Labor Certification”.

 Applications for Labor Certification are decided by 
the Department of Labor (DOL). 

 Labor Certification must be completed FIRST, before 
the Form I-140 petition is prepared.

 The Labor Certification Application must prove to the DOL 
that “there are no minimally-qualified American workers 
available, willing and able to work in “the job” in the 
geographic location listed” or the DOL will deny the 
application.

 See http://wdrs.fnal.gov/visas/labor_certification.html
for more information.
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LABOR CERTIFICATION

 The employer must advertise “the job” according to 
strict DOL regulations. 

 All aspects of the job must be “quantified” and 
“measureable”.

 This also is called a “Labor Market Test”.

 If the recruitment does not find a “minimally-
qualified American worker who is willing, able and 
available to perform the job,” then Fermilab may file 
Labor Certification application with the DOL.  

 If the application is certified (approved), the I-140 
petition must be filed with the USCIS within 180 
days.
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EXCEPTIONS TO LABOR CERTIFICATION

 EB-2 petitions usually must be accompanied by 

“Labor Certification”.

 There are two exceptions to this:

1. Blanket Determination

2. National Interest Waivers (NIW)

 These two situations are the only EB-2 cases where 

Labor Certification is not required.
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EXCEPTIONS TO LABOR CERTIFICATION

1. Blanket Determination
 Available only to “Schedule A, Group II” Exceptional 

Ability.

 Labor Certification is not required.

 The DOL has “pre-certified” that there are insufficient 

American workers available.

 The EB-2 petition must demonstrate that you meet the 

requirements for “DOL” Exceptional Ability.

 See Slide #50.
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EXCEPTIONS TO LABOR CERTIFICATION

2. National Interest Waivers (NIW)

 Available for any EB-2 petition.

 Asks for the requirement for a permanent job offer be waived
because of the circumstances of the particular individual.
 When the requirement for a permanent job offer is waived, Labor Certification 

no longer is required.

 NIW Petitions must show:
a) How you qualify as an EB-2 immigrant:

 Advanced degree, or “USCIS” Exceptional Ability?

b) How you qualify for the waiver by including details about:

 The nature of your work, 

 How your work relates to US “National Interests” (domestic and/or 
international goals and priorities), and

 How your abilities are special:

 Explanation of what you do; examples of your achievements; and proof of 
national and international recognition of your abilities and achievements

 Why Labor Certification would not result in finding an individual with 
comparable abilities.

2
/1

5
/2

0
1
1

57



NATIONAL INTEREST WAIVERS

 By law, EB-1 and EB-2 petitions have pre-set, 
inflexible ways to show that you are 
“extraordinary,” “outstanding,” or “exceptional”.

 Extraordinary = 3 out of 9 elements.

 Outstanding = 2 out of 6 elements.

 “USCIS” Exceptional = 3 out of 6 elements

 “DOL” Exceptional = 2 out of 7 elements.

 NIW petitions are more flexible because they do 
not pre-define the way you provide your 
information.

More detailed information about this type of petition will 

be provided in March UEC Immigration Presentation.
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FILING YOUR EB-2 PETITION

 Most “EB-2” categories are “current”.
 Only India and China are backlogged.

 If your category is current, you may “concurrently” file your I-485 
application.

 The I-485 will not be approved until the I-140 is approved, but 
overall this speeds up the issuance of the greencard.

 Your priority date is either :
 The date on which you filed a Labor Certification Application with 

the DOL, or

 The date on which your filed your Petition with the USCIS, if Labor 
Certification is not required.
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SUMMARY OF EB-2 “NORMAL” PROCESS

Engage in Labor Market Test

File Labor Certification 
Application with DOL

DOL certifies “Labor Cert”

File I-140 Petition with USCIS

If Priority Date is Current, also 
file I-485 with USCIS
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SUMMARY OF NIW AND “SCHEDULE A, 

GROUP II” PROCESS

File I-140 Petition with USCIS

• Must include completed Labor 
Certification Application

If Priority Date is 
Current, also file I-485 
with USCIS
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THIRD PREFERENCE CATEGORY
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BACHELOR DEGREED PROFESSIONAL

 For situations where:

 You are a member of the “Professions”.
 Engineer, scientist, doctor, lawyer, etc.

 You have an offer for a “permanent” job.

 That job requires a Bachelor’s Degree in a specific 
field or fields, and

 You have the required degree.

 This is useful for individuals who 

 Cannot document that they are “extraordinary” or 
“outstanding” and/or

 Have non-traditional educations, and/or 

 Have foreign education that does not cleanly cross 
over to the U.S. education structure.
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EB-3 PROCESS

Engage in Labor Market Test

File Labor Certification 
Application with DOL

DOL certifies “Labor Cert”

File I-140 Petition with USCIS

If Priority Date is Current, also 
file I-485 with USCIS
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FILING YOUR EB-3 PETITION

 All “EB-3” categories are “backlogged”.

 The Form I-140 petition may be filed immediately.

 The Form I-485 Application may not be filed until 

your priority date is current.

 Your priority date is the date on which your Labor 

Certification Application was filed with the DOL.
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PETITIONS AND APPLICATIONS
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PETITIONS AND APPLICATIONS

 Filed by employer usually.

 You may file NIW 

petitions and 

Extraordinary Ability 

petitions yourself 

 = “self-sponsoring”.

 Includes information 

relating to employment, 

your employer, your 

credentials, etc.

 Also called “Adjustment”.

 Filed by you.

 Includes personal 

information about you

 Immigration history

 Medical history

 Travel history

 Residences

 Family 

Form I-140 Petition Form I-485 Application

2
/1

5
/2

0
1
1

68



ADJUSTMENT APPLICATIONS (FORM I-485)

 Adjustment applicants must undergo a medical 
examination by a doctor certified to do these by 
the USCIS.  

 Adjustment applicants simultaneously file 
applications for:
 Employment Authorization Document (EAD) 

 Advance Parole (travel) Documents.

 These filings are included in the Adjustment fee 
charged by the USCIS.

 They are good backups to your nonimmigrant visa 
(H-1B, O-1, …) anyway.

 See 
http://wdrs.fnal.gov/visas/adjustment_status.html
for more information.
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WHO DOES WHAT?

 Permanent residence petitions for Fermilab 

employees that are based on “permanent” job offers 

are done solely by Fermilab’s Visa Office.

 Labor Certification Applications,

 EB-3 Petitions,

 EB-2 Petitions based on Labor Certification, and

 EB-1 Outstanding Researcher Petitions.

 Permanent Residence petitions that you may “self-

sponsor” may be done through outside counsel.

 EB-1 Extraordinary Ability Petitions, and

 EB-2 NIW Petitions.

 If you decide to use outside counsel to self-sponsor, 

you are responsible for all costs.
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HARD COSTS

 Labor Certification:  
 $3,000 - $8,000 (recruitment costs + expenses).

 Expenses might be translations, education evaluations, couriers, etc.

 Employee’s “Hiring Department” pays.

 Always done by Fermilab’s Visa Office.

 Form I-140 Petition:  
 $375 + expenses.

 Employee’s “Hiring Department” pays if processed by 
Fermilab Visa Office.

 Employee pays if outside counsel retained.

 Form I-485 Adjustment(s)
 $1,010 per applicant over 14 years.

 Employee pays.

 Prepared by Fermilab’s Visa Office for employee and family, 
unless employee has retained outside counsel.
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CAUTION!
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CAUTION!

 Not all nonimmigrant statuses allow employees 

to pursue permanent residence.

 If not, must change the nonimmigrant status first.

 Not all employees are eligible for sponsorship.

 Employees must pass their 6-month Probation 

period.

 The job opportunity must be “permanent.”

 Most “Term” jobs at Fermilab are ineligible for sponsorship.

 “Term” Associate Scientist jobs are the only exception.
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CAUTION!

 Immigration is NOT a “science”.

 Laws / regulations do not answer every question. 

 Agencies have informal policies / procedures to fill in gaps.

 Agencies change interpretations without warning.  

 New interpretations apply immediately.

 BUT paperwork might be prepared or filed years earlier.

 The immigration system is not based on precedent. 

 Previous decisions are irrelevant.

 Decisions are based on discretion and regulatory 

interpretation that are, in turn, based on current policies 

and procedures.

 The fact that your colleague got his permanent residence 

does not guarantee that you will.
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CAUTION!
75

 Reality is irrelevant to immigration

 Must document satisfaction of required elements, 

using objective, 3rd-party evidence where possible.

 Sometimes, when Agency discretion is involved, 

even that does not ensure an approval.
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SO YOU WANT PERMANENT RESIDENCE…

 If you are a Fermilab employee:

 Review these materials.

 Attend the UEC Presentation in March on “Self-

Sponsoring Petitions for Permanent Residence”.

 Review materials online at visas.fnal.gov.

 Schedule an appointment to talk with the Visa Office

 After you pass your 6-months probation, and

 Only once you have a permanent job offer with the Lab, or 

an Associate Scientist position or higher.
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VISA OFFICE WORKLOAD

 The Visa Office:
 Prioritizes our workload based on:

 The expiration of employees’ nonimmigrant visa, and

 Other work obligations in our office.

 Evaluates each employee’s situation only after the 6-month 
probation ends, by reviewing.
 Your credentials and documentation, 

 The current and historic needs of the job, and

 The current and anticipated decision trends by DOL and 
USCIS.

 Weighs the total work involved against the risk of 
denial.

 Decides on a “permanent residence strategy” based on all of 
the above.  
 Our decision is final.
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SO YOU WANT PERMANENT RESIDENCE…

 If you are a Fermilab User:

 Review these materials.

 Attend the UEC Presentation in March on “Self-
Sponsoring Petitions for Permanent Residence”.

 Review materials online at visas.fnal.gov.

 If you are employed in the U.S.
 Talk to your employer about sponsorship.

 Talk to a lawyer about self-sponsorship.

 If you are not employed in the U.S.
 Find a US employer,

 Talk to them about your current visa deadlines (if any) and 
permanent residence, and 

 Talk to a lawyer about self-sponsorship.
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